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P and his spouse (S) divorced in Decenber 1993.
The divorce decree required P and S to share equally
their children’s uninsured nedical and dental costs.
The divorce decree also required P, pursuant to the
Uni f ormed Services Fornmer Spouses’ Protection Act, 10
U S C sec. 1408 (2000), to pay S 25 percent of his
mlitary retirement pay. The divorce decree did not
i ndi cate whether the paynments with respect to P's
mlitary retirenment should be included in gross incone
or deducted as alinony, or whether such paynents were
to term nate upon the death of S.

P paid S $6,074 in 2002 and deducted the entire
anount as alinony. R determned, in a notice of
deficiency, that the paynents were not alinony and,
therefore, were not deducti bl e.
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1. Held: P s paynents to Srelating to his
children’s dental bills are, pursuant to sec.
71(c)(3),* child support.

2. Held, further, P s paynents to Srelating to
her share of his mlitary retirenment pay are alinony
and, therefore, deductible pursuant to sec. 215.

Neil Jerone Proctor, pro se

Panela L. Mable, for respondent.

OPI NI ON

FOLEY, Judge: The issues for decision are what portion of
certain |unp-sum paynents nmade pursuant to a divorce decree
qualifies as child support and what portion qualifies as alinony.

Backgr ound

Petitioner and Liza Holdnman (Ms. Hol dman), who were married
in 1979, had two children, D anne and Kinberly. On Decenber 10,
1993, the Superior Court of Pulaski County, Georgia (Superior
Court), entered a Final Judgnent and Decree (divorce decree)
termnating petitioner and Ms. Holdman’s marriage. The divorce
decree required petitioner to pay $675 per nonth in child
support, maintain medical and dental insurance for each child,

and share equally with Ms. Hol dnman any nedi cal and dental costs

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986, as anended.
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not covered by insurance. The divorce decree also required
petitioner, who was an active nenber of the U S. Navy at the tine
of the divorce, to pay Ms. Hol dman, pursuant to the Uniforned
Servi ces Fornmer Spouses' Protection Act (USFSPA), 10 U S.C sec.
1408 (2000), 25 percent of his disposable retirenent pay
(retirenment paynents).

On June 30, 2000, petitioner retired fromthe U S. Navy. 1In
August of the sanme year, petitioner began receiving his
retirement pay, but he failed to nake paynents to Ms. Hol dman as
set forth in the divorce decree. On Decenber 4, 2000, M.

Hol dman initiated a contenpt proceedi ng agai nst petitioner for
his failure to conply with the divorce decree. The Superior
Court, on June 26, 2001, ordered (the June 26 order) petitioner
to pay $1,463 relating to the children's past dental bills. The
June 26 order also required petitioner to pay $68 a nonth
relating to his portion of Kinberly's then-current dental bills
and $321 per nonth representing Ms. Hol dman’s share of
petitioner’s retirenent pay. Petitioner failed to conply with
the order. 1In response, Ms. Holdman initiated three additional
cont enpt proceedi ngs.

On Decenber 10, 2001, the Superior Court issued an order
(the Decenber 10 order) that required petitioner to conply with

the June 26 order and decreased the retirenment paynents to $231
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per nonth. Pursuant to the Decenber 10 order, petitioner paid
$2,774 on May 6, 2002, representing his first payment for his
children’ s uninsured dental expenses and Ms. Hol dnan’s share of
his retirement pay. Petitioner followed that paynent, in 2002,
with six additional paynments of $550 (i.e., totaling $3,300). O
the $6,074 paid by petitioner in 2002, $2,687 was for his
children’ s uninsured dental expenses.

In July 2003, petitioner filed a Federal incone tax return
relating to 2002 and deducted, as alinobny, $6,074. 1In a
statutory notice of deficiency, dated Novenmber 9, 2005, and
relating to 2002, respondent disallowed petitioner’s alinony
deduction. On February 7, 2006, while residing in Eastnman,
Ceorgia, petitioner filed his petition with the Court.

Di scussi on

Petitioner deducted, as alinony, the entire $6,074 paid to
Ms. Holdman in 2002. W nust determ ne what portion, if any, of
this amount was attributable to child support and what portion,
if any, was attributable to alinony. Petitioner contends that
the entire amount is alinony and is, therefore, deductible.
Respondent contends that none of the amobunt is deductibl e because
part of it is child support, and the remaining portion, relating
to Ms. Holdnman’s share of petitioner’s retirenment pay, is a

division of marital property and does not qualify as alinony.



Chil d Support

An individual may general ly deduct paynents nmade to a spouse
during the taxable year to the extent those paynents are alinony
i ncludable in the spouse’s gross incone. See sec. 215(a) and
(b). Any paynment which the terns of the divorce decree fix as a
sum payabl e for the support of children is not alinony. See sec.
71(c)(1). If any paynent is |less than the anobunt specified in
the divorce decree, to the extent the paynent does not exceed the
anount required to be paid for child support, such anount shal
be consi dered support. See sec. 71(c)(3). Pursuant to the
di vorce decree, petitioner was required to pay Ms. Hol dman $8, 000
by the end of 2002 with respect to his children’s uninsured
medi cal expenses and Ms. Holdman’s share of his retirenment pay
(i.e., $2,687 relating to his children’s uninsured nedi cal
expenses and $5,313 relating to Ms. Holdman’s share of his
retirement pay). Petitioner started making paynents in 2002. In
that year, petitioner made | unp-sum paynents to Ms. Hol dman
totaling $6,074 (i.e., $1,926 |less than the anount required
pursuant to the divorce decree). Accordingly, $2,687 of the
$6, 074 paid by petitioner in 2002 is, pursuant to section
71(c)(3), child support and cannot be deducted as alinony. See

Blyth v. Commi ssioner, 21 T.C 275 (1953). W nust determ ne

whet her the remaining $3,397 is alinony.



1. Alinony

Respondent contends that the retirenent paynments are part of
a property settlenent and do not qualify as alinony. An
i ndi vidual may generally deduct paynents nmade to a spouse during
the taxable year to the extent that those paynents are alinony
i ncludable in the spouse’s gross incone. See sec. 215(a) and
(b). Section 71(a) requires anmounts received as alinony to be
i ncluded in gross incone.

In order to qualify as alinony, paynents nust neet the
requi renents of section 71(b)(1)(A) through (D). M. Hol dman
received the retirenment paynents pursuant to a divorce decree.
Thus, such paynments neet the requirements of section 71(b)(1)(A).
In addition, petitioner and Ms. Hol dman resided in separate
househol ds at the tinme the paynents were made. Thus, such
paynments al so neet the requirenents of section 71(b)(1)(C
Respondent contends that the retirenent paynents do not, however,
meet the requirenents of section 71(b)(1)(B) and (D)

Section 71(b)(1)(B) requires that the divorce instrunent
“not designate such paynent as a paynent which is not includible
in gross income under this section and not allowed as a deduction
under section 215”. Respondent contends that this prong i s not
met because the divorce decree refers to the paynents as part of

a division of the marital property. The classification of a
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paynment as part of the division of marital property does not,
however, preclude the paynent from being alinony. See Benedi ct

v. Comm ssioner, 82 T.C. 573, 577 (1984) (stating that “labels

attached to paynents mandated by a decree of divorce or marriage
settlenment agreenent are not controlling”). Wile the
designation need not mmc the statutory | anguage of sections 71
and 215, the requirenents of subparagraph (B) will generally be
met if there is no “clear, explicit and express direction” in the
di vorce decree stating that the paynent is not to be treated as

alinony. See Estate of Goldnman v. Conm ssioner, 112 T.C 317,

323 (1999), affd. w thout published opinion sub nom Schutter v.

Conmm ssi oner, 242 F.3d 390 (10th Cr. 2000). The divorce decree

does not contain such | anguage. Accordingly, the retirenent
paynents neet the requirenents of section 71(b)(1)(B)

Section 71(b)(1)(D) provides that there nmust be no liability
for the payor to nake such paynents, or for the payor to make
substitute paynents, after the death of the payee spouse.
Respondent contends that the retirenent paynents fail to neet the
requi renents of section 71(b)(1) (D) because the divorce decree
does not state whether such paynents will term nate upon the
death of Ms. Holdman. |In 1986, Congress anmended section
71(b) (1) (D), specifically to renove the requirenent that a

di vorce instrunent expressly state that the liability term nates
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upon the death of the payee spouse. See Tax Reform Act of 1986,
Pub. L. 99-514, sec. 1843(b), 100 Stat. 2853. Consequently,
section 71(b)(1)(D) is satisfied if the liability ceases upon the
death of the payee spouse by operation of law. Cf. Notice 87-9,
1987-1 C. B. 421.

The divorce decree provides that the retirenment paynents
were ordered pursuant to the USFSPA, which states that

Paynments fromthe disposable retired pay of a nmenber

pursuant to this section shall termnate in accordance

with the terms of the applicable court order, but not

|ater than the date of the death of the nenber or the

date of the death of the spouse or former spouse to

whom paynents are bei ng nmade, whichever occurs first.
10 U.S.C. sec. 1408(d)(4) (2000). Accordingly, the retirenment
paynments will term nate, by operation of law, on the date that
either petitioner or Ms. Holdman di es, whichever occurs first.?

Mor eover, the USFSPA provides that “Notw thstandi ng any ot her

provision of law, this section does not create any right, title,

2 The USFSPA provides that a former spouse nmy serve upon
the Secretary of Unifornmed Services the divorce decree ordering
paynments pursuant to the USFSPA. After receipt of such service,
the paynents are nmade directly to the nmenber’s spouse. See 10
US C sec. 1408(d)(1). Wile Ms. Holdnan did not serve the
Secretary with a copy of the divorce decree or receive paynents
directly fromthe Secretary, the paynents were ordered “as
aut hori zed under the Unifornmed Services Forner Spouses’ Act”.
Prior to enactnent of the USFSPA, former spouses had no right to
receive a portion of a nmenber’s mlitary retirement pay. See
MCarty v. McCarty, 453 U S. 210 (1981). The USFSPA was enacted
to allow courts to award spouses and fornmer spouses an interest
inanmenber’'s mlitary retirement pay. See S. Rept. 97-502
(1982).
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or interest which can be sold, assigned, transferred, or
ot herwi se di sposed of (including by inheritance) by a spouse or
former spouse”. 10 U S.C. sec. 1408(c)(2)(2000). Petitioner has
no liability to nmake such retirenment paynents after the death of
Ms. Holdman. Thus, the retirement paynents neet the requirenents
of section 71(b)(1)(D).

The retirenent paynents neet the requirenents of section
71(b) (1), and pursuant to section 215, petitioner is entitled to
a deduction of $3,387 for alinony paynents.?

Contentions we have not addressed are irrelevant, noot, or
meritless.

To reflect the foregoing,

An appropriate decision wll

be entered.

®In Eatinger v. Conm ssioner, T.C. Menp. 1990-310, Wtcher
v. Comm ssioner, T.C Meno. 2002-292, and Pfister v.
Conmm ssi oner, 359 F.3d 352 (4th Gr. 2004), affg. T.C. Meno.
2002-198, the Court treated mlitary retirenent paynents as
property taxable to the forner spouse. |In those cases, the Court
concl uded that the paynents were includable in the forner
spouse’ s gross inconme pursuant to sec. 61(a)(11), but did not
address whet her the paynents qualified as alinony, pursuant to
sec. 71. Conversely, in Baker v. Comm ssioner, T.C Menp. 2000-
164, the Court agreed with respondent that the mlitary
retirement paynents received by a forner spouse qualified as
al i nony, pursuant to sec. 71.




